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SUMMARY
The problem of limiting state power is one of the most relevant studies of modern
jurisprudence. In particular, modern jurists consider prohibitions as a special legal mechanism for
limiting state power. The article also presents the essence of the concept of “legal restriction”.
Moreover, based on the study of the opinions of famous legal scholars, international and domestic
legislation, types of legal prohibitions are presented. Especially, in the article, the author thoroughly
reveals the characteristic features of direct and indirect prohibitions, which have a special impact on
legal relations existing in the state. Furthermore, in this article the author emphasizes the role of
prohibitions in the context of the relationship between the state and the individual.
Keywords: direct and indirect prohibitions, constitutional prohibitions, acts, restriction of
state power, state, person, Constitution, rights and freedoms.

In modern legal literature, a “legal prohibition” is considered as a special means or method of
limiting public power, and there is no single approach to the essence and specifics of its content. It
is known that prohibition is one of the oldest means of legal regulation. Moreover law, at the initial
stage of its development consisted entirely of prohibitions. In modern conditions, prohibitive legal
regulations also do not lose their significance, acting as one of the main components of protective
mechanisms. In its turn, the concept of “legal limitation” is determined as a legal deterrence of an

illegal act, creating conditions for satisfying the interests of the counter-subject and public interests



Furthermore, these are limits established by law under which the subject must act and those
limits exclude certain possibilities in a person’s activities®.

It should be noted, that due to the characteristics of the legal act, legal boundaries
(restrictions) have certain features, in which many other social regulators are expressed implicitly?.

The conducted research shows, that many well-known jurists (F. N. Fatkulin, A. V. Malkon,
S. N. Semenyuta, R. Mouvr) consider two main ways of regulating public relations: prohibition and
permission®. Another group of lawyers (S. S. Alekseev, A. G. Bratko, N. N. Ribushkin) consider
“restrictions” as an independent mechanism for regulating public relations®.

It has been repeatedly noted in legal literature, that legal prohibitions, which at first glance
seem to be a means of manifestation of tyranny, are, in fact, a very important factor in the
establishment of a democratic state and in the regulation of society. As a matter of fact, legal
prohibitions are means of implementation of exercising freedom of behavior®.

H. Qocharyan and M. Muradyan rightly pointed out, that in the conditions of democracy, the
exercise of power is established, legitimized (legitimized) and controlled by the people, that is, by
the citizens of the state. Democracy takes the form of self-determination and self-government of the
people, in which all citizens can participate on an equal basis®. In addition, legal prohibitions, being
enshrined in the legislative system, contribute to the establishment of legality in the state.
Moreover, legal prohibitions, being enshrined in the legislative system, contribute to the
establishment of legality in the state. According to O.S. loffey, S.S. Alekseev, V.N. Kudryavtsev,
A.M. Yakovlev, legal prohibitions, being an integral element of the legal order, strengthen social

relations, determine the most important aspects of state and civil discipline, determine the
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unchanging minimum threshold of morality in society, as well as the boundaries of what is
permissible and prohibited in the behavior of citizens and the actions of state bodies’.

In modern legal literature, prohibitions are classified into indirect and direct types. Such
classification of legal prohibitions is important, since it fully reveals the essence of the legal
prohibition, its social and practical significance.

1. Indirect prohibition, in a broad sense, performs a preventive function. However, an
indirect prohibition is reflected and resolved in a legal norm.This function is not the main one, but
acts as an auxiliary function of permissive and prescriptive norms. It should be noted that the idea of
state compensation for damage caused by illegal actions (or inaction) of state authorities or their
officials, established by law, appears in the form of a permissive norm. It should be noted that the
idea of compensation by the state for damage caused by illegal actions (or inaction) of state
authorities or their officials, established by law, appears in the form of a permissive norm. At the
same time, the concept of “right to compensation for damage” implies an indirect prohibition that
does not allow illegal actions (or inaction) of state bodies and their officials. This provision is more
clearly enshrined in the title of Article 62 of the Constitution of the Republic of Armenia: “The
Right to Compensation for Damage”, In addition, it is defined in Part 1 of the same article, which
states: “Everyone shall have the right to compensation for damage inflicted through a non-
legitimate action or inaction of state and local self-government bodies and officials, whereas in the
cases prescribed by law - also the right to compensation for damage inflicted through legitimate
administration. The conditions and procedure for compensation for damage shall be prescribed by
law”8. Another example: according to Article 60 of the Constitution of the Republic of Armenia:
“Everyone shall be obliged to pay taxes and duties prescribed in accordance with law and make
other mandatory payments to the state or community budget” °. It is obvious that in this case we are
dealing with a norm containing two legal prohibitions. The first concerns state bodies, preventing
them from collecting illegally imposed taxes and duties, and the second prohibits individuals and
legal entities from evading the relevant payments.

An indirect prohibition can act as a substantive element of a positive obligation, but not the
content of a legal norm. According to some authors, it is necessary to distinguish between indirect

prohibitions as elements of the content of positive civil obligations, and prohibitions as an
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independent means of consolidating passive-type obligations, as an independent form of civil
regulation of public relations™®.

2. Considering and emphasizing the preventive function of indirect prohibitions in the context
of limiting state power, it should be noted, that they play a key role only when the prohibition is
embodied in an independent legal norm. And in this case, direct prohibitions arise. A vivid
example of a direct prohibition is the norm enshrined in Article 162 of the Constitution of the
Republic of Armenia: “Any interference with the administration of justice is prohibited” * or the
prohibition enshrined in Article 163: “Establishment of extraordinary courts shall be prohibited” 2,
A similar functional prohibition is also enshrined in Article 95 of the Constitution of the Republic
of Armenia, according to which a Deputy shall not hold an office in other state bodies or local self-
government bodies if not conditioned by his status, shall not hold any office in commercial
organizations, shall not be engaged in entrepreneurial activity, perform other paid work, except for
scientific, educational and creative work*3,

In turn, Article 2 of the RA Law “On Guarantees Of The Activities Of A Deputy Of The
National Assembly Of The Republic Of Armenia” obliges the Deputy, within one month after
receiving the mandate, to be released from the above-mentioned paid work, with the exception of
scientific, educational or creative work, and to completely entrust its share in their statutory capital
to trust management4,

Based on the nature and scope of legal information, all prohibitions can be divided into two
large groups. The first will include those prohibitions that contain generalized information about
impermissible or illegal behavior and can be called informative. The second group includes
prohibitions that, for convenience, can be called elementary and the majority of which are in the
domain of criminal law, for example: theft, murder, robbery, etc. The peculiarity of these
prohibitions is that, as a rule, they are not directly formulated in the articles of normative acts, but
are implied. Thus, if we present these norms in the form of direct prohibitions, then the latter will
have the following formulations: “it is prohibited to kill a person”, “it is prohibited to form a gang”,
or “it is prohibited to appear for work in a state of intoxication”, etc.

The conducted studies indicate, that imperative formulations of prohibitions in normative

legal acts are necessary in cases, where there is a compulsory of the legal consciousness of society
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regarding the inadmissibility of specific actions. For example, according to Article 46 of the
Constitution of the Republic of Armenia: “Political parties advocating violent overthrow of the
constitutional order or using violence for the purpose of overthrowing the constitutional order shall
be unconstitutional and shall be subject to prohibition upon the decision of the Constitutional
Court”®®, A stricter approach is enshrined in Article 5 of the Constitution of the Republic of
Kazakhstan, according to which the establishment and activity of public associations whose aims or
actions are aimed at violent change of the constitutional system, violation of the integrity of the
Republic, undermining the security of the state, incitement to social, racial, national, religious, class
and tribal enmity, as well as the establishment of paramilitary units not provided for by law, shall be
prohibited?®. It should be noted, that legal prohibitions have various classifications in the legal
literature. Thus, depending to their legal force, prohibitions are classified into prohibitions
established by laws and prohibitions established by sub-legislative acts (bylaws). Depending on the
range of subjects of legal relations, prohibitions are divided into prohibitions concerning
government bodies, their officials, as well as prohibitions concerning citizens. According to the
scope of action in the territory, they are general and local prohibitions, and according to the time of
action, they are permanent and temporary prohibitions®’.

It is obvious, that general prohibitions are specified in special prohibitions. Thus, a vivid
example of general prohibitions are the prohibitions enshrined in the Constitution of a state, which
are on the primary place in the system of legal prohibitions, have the highest legal force and are
specified in other branches of law, thereby distinguishing constitutional prohibitions from
prohibitions enshrined in administrative, civil, criminal or other branches of law.

Moreover, constitutional prohibitions are mandatory for all subjects of legal relations.
Thus, in accordance with Part 5 of Article 12 of the Constitution of the Republic of Kazakhstan, the
exercise of human and civil rights and freedoms shall not violate the rights and freedoms of others,
nor shall it violate the constitutional system and public morality®®. It is obvious that we are dealing
with a general (universal) prohibition, which, in one way or another, is stated in all legal norms.

It is known, that the majority of constitutions of democratic legal states do not contain

sanctions. However, A. A. Kondrashov and Yu. A. Radomsky analyzing the peculiarities of the
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institute of constitutional prohibitions, have revealed that in some cases, constitutions are endowed
with a unique sanction, which first of all expresses a negative political assessment of a given act*®.
For instance, according to Article of the Constitution of the Russian Federation: “The President of
the Russian Federation shall have the right to suspend acts of the bodies of executive power of the
constituent entities of the Russian Federation if these acts contradict the Constitution of the Russian
Federation and the federal laws or international commitments of the Russian Federation or violate
the rights and freedoms of man and citizen until the issue is solved by a corresponding court”?°,
However, in our opinion, the approach of jurists is too narrow and does not correspond to the
current evolving legal thought and regulations.

As for indirect prohibitions, current legislative reforms require that indirect prohibitions
enshrined in constitutional norms be secured by sanctions enshrined in other branches of law. For
instance, according to Article 36 of the Constitution of RA, parents shall have the right and
obligation to take care of the upbringing, education, health, comprehensive and harmonious
development of their children?!.

The negative consequences of failure to comply with this norm are enshrined in Article 59 of
the Family Code of the Republic of Armenia, according to which: “In order to ensure the vital
interests of the child, parents or one of them may be deprived of parental rights if they maliciously
avoid fulfilling parental duties, including paying alimony, for one year in a row... "%

We agree with the opinion of legal experts that, considering legal prohibitions as a state-
imperative requirement to refrain from certain actions, one should take into account the fact that
the degree of imperativeness of different legal prohibitions is not the same. In this regard, all legal
prohibitions can be classified into absolute and relative prohibitions®. Thus, absolute legal
prohibitions completely prohibit any type of behavior, without any exceptions. For example, the
prohibition of torture, inhuman or degrading treatment or punishment enshrined in the Constitution

of the Republic of Armenia?*,
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At first glance, it seems that absolute prohibitions entail the most serious responsibility.
However, this is not always the case, since absolute prohibitions exist in all branches of law, and
not in all cases violation of an absolute prohibition is punished more severely, than in situations
involving violation of relative prohibitions. For example, when we consider “taking someone’s
life”, which is an absolute prohibition for society, nevertheless, that action not in all cases is
considered a crime and punishable act. Thus, murder is defined by the Criminal Code of the
Republic of Armenia as the unlawful deprivation of another person’s life?®. However, when we
consider the institution of necessary defense, in this case, taking person’s life is a manifestation of
the natural right to self-defense?®. Therefore, in this case, there is a relative prohibition, that is,
prohibiting a certain, but not in all cases.

A relative prohibition does not apply in the event of the occurrence of the circumstances
specified in the hypothesis of the legal norm. In the above example, such a circumstance is
necessary defense . The conditions to which the law links the implementation of the prohibition, are
legal facts in the broad sense: time, space, circle of persons. For example, in accordance with
Article 48 of the Constitution of the Republic of Armenia: “Everyone who has attained the age of
twenty-five, has held citizenship of only the Republic of Armenia for the preceding four years, has
been permanently residing in the Republic for the preceding four years, has the right of suffrage and
has command of the Armenian language, may be elected as a Deputy of the National Assembly”?’,

Therefore, in the above-mentioned example, the relative prohibition enshrined in the
hypothesis of a constitutional norm includes restrictions that are applicable only to a candidate for
deputy of the National Assembly of the Republic of Armenia.

At the same time, many authors in the legal literature, considering relative prohibitions, pay
attention to the analysis of the disposition of the norm in terms of its structural arrangement. This
allows us to conclude that it often contains two conditions: main and secondary®. Thus, the main
condition includes a prohibition, and the secondary condition includes permission. For example,
Article 32 of the Constitution of the Republic of Armenia stipulates that everyone shall have the
right to inviolability of the apartment. However, the same article also mentions exceptions within

which this right may be limited. Thus, a home may be searched only upon a court decision, in the
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cases and under the procedure prescribed by law. Other cases of restricting the right to inviolability
of the home upon court decision may be prescribed by law?®.

The same may also be considered in the context of the right to physical and mental integrity,
when this right may be restricted only by law, for the purpose of state security, preventing or
disclosing crimes, protecting public order, health and morals or the basic rights and freedoms of
others®. It is obvious that the main rule in one case is the inviolability of the apartment, and in the
other case, physical and mental inviolability, which are prohibited from being violated. The
secondary or derivative rule includes permission to interfere, to limit the above-mentioned absolute
rights, but only under certain specific conditions: a court decision, the purpose of preventing or
detecting crimes, etc.

It should be noted that the legal literature continues to be dominated by the position, that
within the framework of a democratic, liberal form of the state, the state power is mainly limited by
human rights and freedoms. Moreover, studying the features of legal measures that delimit the
boundaries of individual rights and freedoms, we almost always come to legal prohibitions, since
thanks to them, in one case, a ban is established for the individual to violate the specified
boundaries, and in the other case, a ban on the state to interfere in the sphere of the subjective rights
and freedoms of the individual®.

Moreover, when studying the specifics of legal measures that restrict the boundaries of human
rights and freedoms, we almost always come to legal prohibitions, since they, in one case, prohibit
individuals from violating these boundaries, and in another case, prohibit government interference
in the sphere of subjective human rights and freedoms.

Nevertheless, it is with the help of legal prohibitions that, on the one hand, the impossibility
of violating the specified boundaries by an individual is achieved, and on the other hand, legal
prohibitions limit the possibilities of intervention by the state in the sphere of subjective rights and

freedoms.

2 The Constitution of the Republic of Armenia (adopted on 05 Jul. 1995, with amendments approved on 06 Dec. 2015),
Art. 63, URL: https://www.president.am/ru/constitution-2015/ (last visited Dec. 22, 2024).
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Millennium journal of international studies. — Thousand Oaks, CA: SAGE Publishing. 2014. Vol. 42, Issue 3, p. 888—
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3AIPETBI KAK COBPEMEHHOE CPEJICTBO ITPABOBOI'O
OI'PAHUYEHUSI TOCYJJAPCTBEHHOM BJIACTH

3akapsiH AmoTt

Pyxosooumens opuouueckoco omoena Annapama

I nasvl aomunucmpamusno2o pationa Asaw, . Epesan
aomuHucCmpamueHozo pationa Aean, e. Epesan

couckamenv Hucmumyma gunocoghuu, coyuonoeus u npaso HAH PA

IIpobnema orpaHuuyeHHs] TOCYAAPCTBEHHOM BIJIACTH SBIIAETCS OJHOW M3 aKTyalbHbIX
UCCIIEIOBAaHUIM  COBPEMEHHOM  IOpHCIpyAEHLUMH. B  4acTHOCTH, COBpPEMEHHBIE IOPUCTHI
paccMaTpuBarOT 3allpeThl B KauecTBE 0CO00r0 IOPUIMYECKOTO MEXaHM3Ma OIrpPaHUYECHMUS
rocy/apCcTBEHHON BiacTu. B craThe Tak ke IpelicTaBiI€HAa CYLIIHOCTh KOHLEMIMHU <«IIPaBOBOE
orpaHudeHue». bojee TOro, Ha OCHOBaHMM HW3YYEHUS MHEHUH U3BECTHBIX IPABOBEIOB,
MEXYHApPOJAHOTO M OTEUECTBEHHOI'0 3aKOHO/1aTeNIbCTBA, NIPEJICTABIECHbI BUIbl IPABOBBIX 3aIIPETOB.
B uactHOoCTH, B cTaThe aBTOp BCELEIO PACKPBIBAET XapaKTEPHbIE OCOOEHHOCTU MPSMBIX H
KOCBEHHBIX 3allpETOB, KOTOPbIE OKA3bIBAIOT 0CO00E BIMSIHUE HA IPABOOTHOLLIEHUS, CYIIECTBYIOIIIE
B rocyaapctse. Hapsiay ¢ 3TuM, B JaHHOH cTaTbhe aBTOpP 0COOO MOAYEPKHUBAET POJIb 3alpETOB B
KOHTEKCTE B3aMMOOTHOILIEHUH TOCYapCTBa U JINYHOCTH.

KutoueBble cj1oBa: mpsMble U KOCBEHHBIE 3alpeThl, KOHCTUTYLHUOHHBIE 3alpeThl, aKTBhl,

OrpaHUYEHHUE TOCYAAPCTBEHHOM BIIACTH, TOCYAaPCTBO, TMUYHOCTh, KOHCTUTYIHS, TpaBa 1 CBOOOIBI.
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